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APPLICANT’S RESPONSE TO PRESIDING MEMBER’S AMENDED ORDER
AUTHORIZING DEMOLITION OF THE MORRO BAY TANK FARM

Duke Energy Morro Bay LLC (“Applicant”) respectfully submits this response pursuant
to the Notice of Commission Hearing to Consider Presiding Member’s Amended Order
Authorizing Demolition of the Motro Bay Tank Farm. Applicant strongly supports the Amended
Order and has no comments ot revisions. Applicant also appreciates the deletion <;f condition of
certification AQ-C3 and agrees to the addition of condition NOISE-2.

In comments filed yesterday (June 14), the City of Morro Bay asks the
Commission to add Conditio;l of Certification Land No. 1 as a condition applicable to the
tank farm demolition. That condition would require that Duke complete its lease
negotiations for the once-through cooling outfall with the City and file the executed lease
“prior to November 15, 2004 or prior to the start of commercial operation, whichever
occurs first.”

For several reasons, the Committee has properly refused to include this condition. First
and foremost, Condition Land No. 1 pertains to the use of City-administered property that in no

way involves the tank farm demolition. The lease pertains solely to the once-through cooling



discharge outfall. Nothing in the tank farm demolition involves use of this outfall or modifies
the outfall structure in any way. Accordingly, Condition Land No.1 is completely irrelevant to
the demolition of the tank farm.

Second, the Condition is on its face inappropriate. It contains a compliance date that has |
already occurred and it refers to “commercial operation” when the tank farm demolition has no
such “commercial operation.” These problems underscore that the Condition was never intended
to apply to tank farm demolition.

Third, the City’s purpose in seeking this plainly irrelevant condition is self-evident: it
seeks leverage in its negotiation with Duke. The Commission should not be in the business of
seeking to influence private property negotiations between applicants and land-owners or
administrators.

Moreover, even if providing leverage to the City were a legitimate Commission
objective, encumbering the tank farm demolition is an ineffective means of doing so. There is no
revenue, let alone profit, for Duke in demolishing the tank farm. Duke proposes to initiate the
demolition now simply because of the benefit to others (including the City) of doing so. Indeed,
the City has made clear that it supports the tank farm demolition. The practical effect of the
City’s proposed condition will be to delay the tank farm demolition until the lease issues are
resolved; it will not hasten conclusion of the lease negotiations.

Fourth, the City does not need help from the Energy Commission to enforce applicable
provisions of state law regarding the use of tidelands property. If the City wishes to seek
enforcement of these laws, other forums exist for the parties to resolve this dispute.

Finally, Duke does not solely control the lease negotiations and therefore is not able to
comply with the Condition absent cooperation of the City. Duke will refrain from revealing the

negotiating positions of the parties in this pleading. Suffice it to say, however, that Duke’s
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discretion to agree to lease provisions sought by the City is not unlimited. Duke cannot legally
agree to provisions that violate its obligations to shareholders by imposing costs that the existing
project economics cannot sustain. Until Duke and the City can mutually agree to lease
provisions that are sustainable for both parties, the lease impasse will continue regardless of any
condition of certification applicable to the new project.

In sum, the Commission should reject the City’s proposed addition of Condition Land
No. 1 because it is not relevant to the tank farm demolition project and because the practical

effect of the condition would be to delay it. Such a delay benefits no one, including the City.

Respectfully submitted,

Dated: June 15,2005 ELLISON, SCHNEIDER & HARRIS L.L.P.
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Attorneys for Duke Energy Morro Bay LL.C
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PROOF OF SERVICE

I, Ron O’Connor, declare that on June 15, 2005, 1 deposited copies of the attached
Applicant’s Response to Presiding Member's Amended Order Authorizing Demolition Of The
Morro Bay Tank Farm in the United States mail in Sacramento, California, with first-class
postage thereon fully prepaid and addressed to all parties on the attached service list.

I declare under the penalty of petjury that the foregoing is true and correct.

Ron O’Connor
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Duke Energy North America, LLC
Randy Hickok

P.0O. Box 1737

Morro Bay, CA 93443-1737

Jane E. Luckhardt

Downey, Brand, Seymour & Rohwer
555 Capitol Mall, 10" Floor
Sacramento, CA 95814

San Luis Obispo County APCD
David Dixon, Engineering Manager
3433 Roberto Court

San Luis Obispo, CA 93401-7126

California Coastal Commission
Tom Luster

45 Fremont Street, Suite 2000
San Francisco, CA 94105

City of Morro Bay

Bruce Ambo, Director
Public Services Department
955 Shasta Avenue

Morro Bay, CA 93442

Roger Briggs, Executive Officer
Regional Water Quality Control Board
Central Coast Region

81 Higuera Street, Suite 200

San Luis Obispo, CA 93401-5427

Native American Heritage Commission
Attention Rob Wood

915 Capitol Mall, Room 364
Sacramento, CA 95814

Morro Bay Estuary Project
Attn: Dan Berman

601 Embarcadero, Suite 11
Morro Bay, CA 93442

California State Parks

Attn: Mike Walgren

750 Hearst Castle Road

San Simeon, CA 93452-9740

National Marine Fisheries Service
Attn: Bryant Chesney

501 West Oceana Blvd., Suite 4200
Long Beach, CA 90802

California Department of Fish & Game
Attn: George Isaac

20 Lower Ragsdale Dr., Suite 100
Monterey, CA 93940

Bonita Chumey, Esq.
Bryan Cave LLP

Post Office Box 764
Morro Bay, CA 93443

Mr. Babak Naficy

Law Offices of Babak Naficy
1204 Nipomo Street

San Luis Obispo, CA 93401

Deborah A. Sivas, Director

Earthjustice Environmental Law Clinic at Stanford
553 Salvatierra Walk

Stanford, CA 94305-8620

Patti Dunton

Cultural Resources Director
14650 Morro Rd.
Atascadero, CA 963422

City of Morro Bay

Attn: Robert W. Schultz
738 Higuera Street, Suite H
San Luis Obispo, CA 93401

Barry C. Groveman and Steven J. Elie
Special Counsel for City of Morro Bay
One Wilshire Blvd., Suite 2000

Los Angeles, CA 90017

The Coastal Alliance on Plant Expansion
¢/o Jack McCurdy & David Nelson

Post Office Box 526

Morro Bay, CA 93443

Caryn Holmes

Staff Counsel

California Energy Commission
1516 Ninth Street - MS14
Sacramento, CA 95814



